After observing the witnesses during the hearing, and
upon close examination of all of the testimony in this case, I
am convinced that Inspector Burnatti was chagrined because the
respondent failed to move the cited unit to another location,
and that the respondent initially resisted other recommendations
which he purportedly suggested.  For its part, the. respondent
resisted moving the unit because to do so would violate state
law.  MSHA concedes that the state law "is in conflict" with
the Federal standards.  Viewed in this context, I cannot con-
clude that on the facts of this case, respondent made "little
or no effort" to abate the cited conditions.

While it may be true that the respondent should have
conducted more extensive smoke tests once its initial abatement
efforts were completed to insure that all of the air coursing
over the unit was going out of the return, the record here does
support a finding that the respondent did in fact perform work
to achieve compliance.

The record here indicates that the respondent had never
previously been issued a section 104(b) order for failure to
abate any cited conditions in its mine, and this includes a
period of some seven years during which the mine was inspected.
I am convinced that Inspector Burnatti honestly believed that
simply moving the unit would have achieved compliance.  However,
when this move met with resistance, he obviously believed that
"little or no effort" was made by the respondent to achieve
abatement.  However, faced with an obvious conflict with the
state mining inspectors, I cannot conclude that the respondent's
reluctance to initially move the unit to another location
constitutes "little or no effort" to abate.

Shift foreman Korber confirmed that as soon as the battery
charging unit was cited, he pulled the power and tagged the
unit power plug to prevent anyone from using it until the cited
conditions could be corrected.  Mr. Korber then immediately his
supervisors who instructed him to obtain the necessary materials
to abate the conditions.  A new ventilation pipe was installed,
and a check curtain was installed in an attempt to correct the
cited ventilation problem.

Shift foreman Ream described the work which was performed
in correcting the cited conditions, and this work included the
use of 120 feet of pipe, the knocking out .and re-sealing of a
cinder block wall, and the re-arranging of certain wiring.  He
testified that it took two men four hours to do this work.

1041r" must be coursed into  the return.     It
